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Commentary:

The ‘Pull
and Trigger’:
A Simple Way

to Side-Step

the Dreaded

HSR Second
Request

By Gordon Schnell, Esq.

Nobody wants to receive a “second re-
quest” from the government under its
Hart-Scott-Rodino Act' premerger re-
view authority. They're expensive, time
consuming, distuptive, and have the sig-
nificant potential to undermine even the
most solidly grounded deals. From a
regulatory standpoint, next to an actual
lawsuit brought by the government to
block the proposed transaction, there is
nothing more worrisome to merging
parties than the mighty second request.

But, thanks to an often overlooked, in-
formal government policy, there is a very
simple way for parties to avoid this op-
pressive regulatory hurdle: the “pull and
trigger.” And, in light of the
government’s recently announced
merger review process initiative, there
has never been a better time for parties
to take advantage of this regulatory tool.

Under the HSR Act, the Federal Trade
Commission or Department of Justice
will review in advance of closing all
mergers or acquisitions involving at least
$50 million worth of assets or voting
securities (assuming certain thresholds
for the size of the parties are reached and
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no exemptions apply). A transaction
that is reportable under the HSR Act
may not close until the FTC or DOJ
has “cleared” it.?

While the initial HSR waiting period
is typically only 30 days from the date
of filing, this period can be extended
indefinitely through the government’s
issuance of a second request (more for-
mally referred to as a “request for addi-
tional information or documentary
material”). The second request waiting
period is also only 30 days.” However,
this period does not commence until
the government determines that the
parties have “substantially complied”
with the government’s request. Such
compliance can take several months or
longer, cost tens of millions of dollars
in legal and related fees, and result in
significant disruption of the parties’ op-
erations.?

Even after substantial compliance has
been reached, the government may seek
to extend the 30-day second request
waiting period. While the parties have
the right to refuse this extension, they
seldom do. It is almost always advis-
able to give the government all the time
it needs to satisfy its concerns. But, no
matter how much time the government
takes and no matter how reasonably the
parties behave, there is no guarantee of
clearance. Indeed, last year the govern-
ment challenged, through an actual or
threatened lawsuit, over 80 percent of
the transactions for which it issued a
second request.’

It is no wonder that merging parties
want to avoid the second request at all
costs. The “pull and trigger” is a very
easy, but seldom-used tool to accom-
plish this. Here’s how it works.

At any point within the initial 30-day
HSR waiting period, the acquiring en-
tity may withdraw its HSR filing (pull
the old) and refile (trigger the new)
within two business days.® As long as
the deal has not changed substantively,
the acquiring entity may rely almost en-
tirely on its original filing. It need not
submit a new filing. And, it need not
pay an additional filing fee. The only
materials that it must submit are newly
signed and dated signature pages (i.e.,
the certification and affidavit pages), and
any relevant “Item 4” documents that
did not exist at the time of the original
filing (i.e., certain Securities and Ex-
change Commission documents, finan-
cial statements, and transaction analy-
ses). The acquired entity is not required
to submit anything.

The effect of employing this informal
regulatory procedure is to “reset” the ini-
tial 30-day HSR waiting period. That
may not seem like much. But, it may
provide the government with the extra
time it needs to finish reviewing the deal
without issuing a second request.

For many transactions, the government’s
pre-merger analysis involves more than
simply reviewing the materials the par-
ties submit with their HSR filings. The
government may also want to question
the parties’ customers, suppliers, and
competitors; interview the parties’ key
executives and employees; analyze the
overlap in the parties’ businesses; study
the parties” sales and product data; and
review the parties’ business and strate-
gic plans. The parties may also want to
supplement this information with a
“white paper” and supporting economic
data explaining why the proposed deal
poses no threat to competition.

All of this takes time. The initial 30-
day waiting period is often simply too
short to get it all done. Rather than ac-
quiesce in the face of unresolved ques-
tions or concerns about the deal, the
government may feel it has no choice



but to issue a second request to give it
more time to address these questions
and concerns. The “pull and trigger”
gives the government this extra time by
restarting the clock of the initial review

period.

There is one potential pitfall associated
with the use of this regulatory device.
The government may be unable to com-
plete its pre-merger review within the
additional 30 days the “pull and trig-
ger” affords. In that event, the parties
may end up back where they started—
or Worse.

The problem is that the “pull and trig-
ger” can be used only once. So, if the
government needs additional time be-
yond the renewed 30-day review period,
the parties must pull their HSR filings
a second time and submit entirely new
filings. This includes the payment by the
acquiring entity of a new filing fee,
which can be as much as $280,000.7 Al-
ternatively, the government will issue a
second request—30 days later than it
would have otherwise issued it had the
“pull and trigger” not been used.

In either case, the parties run the risk of
spending additional funds or time with-
out getting any closer to securing clear-
ance. Indeed, a party that has pulled its
filing and triggered a refiling more than
once may find that it could have secured
clearance more quickly if the govern-
ment had issued a second request dur-
ing the initial waiting period of the origi-
nal filing .8

However, in light of the Justice
Department’s recently announced
merger review process initiative,” this
potential downside has been signifi-
cantly reduced.

Under this initiative, which the depart-
ment announced this past October, the
government hopes to be more efficient
in rooting out those transactions that
do not warrant extended pre-merger re-

view. In this regard, the initiative pro-
vides for regulators to be more aggres-
sive during the initial 30-day waiting
period in their efforts to obtain and di-
gest the information they need to clear
the deal, or narrow the issues with which
they have outstanding concerns. '

It remains to be seen what, if any, im-
pact this new initiative will have on the
rigor of pre-merger antitrust enforce-
ment. But, at the very least, the govern-
ment has sent a strong signal that it is
willing to work with merging parties to
facilitate a more efficient and effective
pre-merger review. The “pull and trig-
ger” may be the perfect vehicle through
which parties can cash in on the
government’s reinvigorated goal of
greater cooperation and expedience in
the HSR review process.

Notes
115 U.S.C. § 18a (as amended).

? Technically, the parties may close a deal with-
out government clearance if the applicable HSR
waiting period has expired. However, the only
instance in which the expiration of the waiting
period and government clearance does not co-
incide is in the case of an actual or threatened
lawsuit by the government to block the deal.

3 For cash tender offers, the initial and second
request waiting periods are only 15 and 10 days,
respectively.

* This disruption in business can be particu-
larly severe for the acquired entity, which is typi-
cally prohibited under the merger agreement
from engaging in any conduct that would ma-
terially change its business.

3 According to the FTC/DOJ Annual HSR Re-
port to Congtess, for the fiscal year 2000. The
FTC and DOJ issued 43 and 55 second re-
quests, respectively. The FTC ultimately chal-
lenged 32 transactions leading to 18 consent
orders. 9 abandoned transactions, and 5 pre-
liminary injunction proceedings. The DOJ ul-
timately challenged 48 transactions leading to
18 consent decrees, and 29 abandoned or re-
structured transactions.

¢ To avoid potential complications and confu-
sion with the refiling, it is advisable to with-
draw and refile at the same time.

7 Under the recently amended HSR rules, the
filing fee has been increased from $45,000 for
all transactions to the following schedule of fees
depending on the dollar value of the deal:
$45,000 for deals valued between $50 million
and $100 million; $125,000 for deals valued
between $100 million and $500 million; and
$280,000 for deals valued at $500 million or
more. These fees will be adjusted beginning in
2005 for changes in the gross national product.

8 This scenario assumes a rather narrow second
request with which the parties could substan-
tially comply within a month or so.

* A copy of the initiative can be found at the
DOJ Web site, htep://www.usdoj.gov/atr.

19 The initiative specifically calls for government
regulators to take the following actions as soon
as possible during the initial 30-day review pe-
riod: (i) request from the parties preliminary
information such as a description of all overlap
and other potentially relevant products, prod-
uct and marketing brochures, business plans,
market studies, strategic plans, sales data, in-
formation on market shares and competition,
and a list of competitors, suppliers, and cus-
tomers; (i1) meet with the parties to discuss the
transaction and any significant concerns or
questions about it; (iii) interview the parties,
and (iv) interview and solicit limited submis-
sions from customers, competitors, and com-
plainants. See pages 2-3 of initiative.
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